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The by-laws of a volunteer fire department provides:

“A person who has been convicted of or pleads guilty to any felony in any degree 
may not apply for membership until the passage of ten (10) years after the date 
of his conviction/plea. For misdemeanors involving sex, theft, abuse, violence, 
drugs or alcohol a person may not apply for membership until the passage of five 
(5) years after the date of his conviction/plea.”

Is this provision legal?  And if legal, should a person with a criminal record 
be deemed by a volunteer department to be incapable of reform, even if he is 
deemed reformed by the law, and be barred from public service?  

Article 23-A of the New York State Correction Law requires that employers, 
including fire districts, fire departments and EMS departments, apply a specific 
process to review the prior criminal convictions of applicants and are not permitted 
to automatically exclude an applicant for membership based upon a criminal conviction that is not an arson conviction.

Section 752 of Article 23-A provides,

“No application for any license or employment … shall be denied or acted upon adversely by reason of the individual’s 
having been previously convicted of one or more criminal offenses, or by reason of a finding of lack of “good moral 
character” when such finding is based upon the fact that the individual has previously been convicted of one or more 
criminal offenses…”

Section 752 further states that the public policy of New York is “to encourage the licensure and employment of persons 
previously convicted of one or more criminal offenses.”   Most important, the law provides that in making a determination 
of employment, “the public agency or private employer shall also give consideration to a certificate of relief from disabilities 
or a certificate of good conduct issued to the applicant, which certificate shall create a presumption of rehabilitation in 
regard to the offense or offenses specified therein.”  

And the department has to give a reason.  At the request of any person previously convicted of one or more criminal offenses 
who has been denied membership, the department or agency must provide, within thirty days of a request, a written 
statement setting forth the reasons for the denial.

Automatically denying membership to a convict is also arguably bad business.  It denies department access to people who 
may actually have been reformed, for example people who might be risky drivers but might be really good EMTs.

Should We Ban Convicted Criminals 
From the Department?



In late September 2015 the long-tenured Treasurer of 
a local fire department resigned shortly after a local 
newspaper reported about a combined investigation 

by the State Police and the county DA into the loss of up 
to $5 million of fire department funds.  The department’s 
Board of Fire Commissioners made a public statement 
when the story came out, that “this past Summer the 
Board of Fire Commissioners … noted serious discrepan-
cies in financial reporting.  The discrepancies noted were 
between the Treasurer’s monthly financial reports and 
the annual audit of department finances.”  [Note: it really 
isn’t necessary to bring further publicity by naming the 
department].  

Without pre-judging – though it may be safe to say that 
the fire department might not have had adequate internal 
controls over its finances - it is appropriate to make some 
observations on financial accountability of volunteer fire 
and EMS departments which operate under the New 
York Not-Profit Corporation Law.

The New York State Attorney General’s Office has given 
guidance to not-for-profits, including volunteer fire 
departments (Internal Controls and Financial Account-
ability for Not-for-Profit Boards, www.oag.state.ny.us/char-
ities/charities.html).  The AG notes that “whatever their 
mission or size, all organizations should have policies 
and procedures established so that (1) boards and officers 
understand their fiduciary responsibilities, (2) assets are 
managed properly and (3) the charitable purposes of the 
organization are carried out.  
A failure to meet these obliga-
tions is a breach of fiduciary 
duty and can result in financial 
and other liability for the board 
of directors and the officers. 
Effective internal controls will 
help to protect an organiza-
tion’s assets and assist in their 
proper management.”

Obviously, every fire depart-
ment should have procedures 
to monitor and record assets 
received, held and expended.

These include, as applicable to the department:

1. Preparing an annual income and expense budget and 
periodic reports - at least quarterly, preferably monthly - com-
paring actual receipts and expenditures to the budget.

2. Establishing procedures to ensure that no single individu-
al is responsible for receiving, recording and depositing funds 
or writing and signing checks.

3. Ensuring that grants and contributions received are proper-
ly recorded, accountings required as a condition of any grant 
are completed, and restrictions on the use of funds are obeyed.

4. Verifying, recording and monitoring all expenditures, includ-
ing payment of invoices, petty cash and other expenditures.

5. Creating an appropriate records retention policy.

6. Providing for regular oversight by an audit committee or, if 
there is no audit committee, by the executive committee or by 
the board of directors itself.

7. Providing a mechanism for reporting allegations of fraud or 
financial improprieties to the audit committee or the board.

8. Ensuring that timely and appropriate financial reports are 
distributed to all directors and officers and reviewed by them, 
as well as the executive officers.

9. Developing a prudent investment strategy and providing 
proper oversight of the investment assets.

10. Complying with governmental and other reporting require-
ments, including watchdog agencies.

An audit committee of the board, or the board acting in 
an audit function, is crucial to the governance of any not-
for-profit, and a fire department is no exception.

The role of the audit committee is to implement and 
monitor the internal control structure and to take steps 
that insure that the possible risks of mistake, fraud or 
embezzlement are mitigated.  It also must (a) ensure that 
proper federal and state tax filings are completed, (b) 
understand the department’s internal controls and have 
policies in place and update them as needed, (c) period-
ically review the organization’s insurance coverage, (d) 
identify and monitor related party transactions and review 
the conflict of interest, ethics and related party disclosure 
policies periodically and update as needed, and (e) mon-

itor any legal matters that 
could impact the financial 
health and reporting of the 
organization.

It would be good to have 
controls in place before the 
State Comptroller’s Office 
calls, and performs an audit.  
Which it does on a periodic 
and seemingly random basis.  
The Comptroller’s audit 
reports of fire districts and 
departments are published 

at http://www.osc.state.ny.us/localgov/audits/firedists/.  
The Comptroller identifies areas where fire department 
officials can improve their operations and provides 
guidance and services that will assist them in making 
improvements.  The basic question it asks is, “are Depart-
ment controls adequate to ensure that financial activity 
is properly recorded and reported and that Department 
funds are safeguarded?”

It would best if Department audit procedures were in 
effect and followed prior to a visit from the Comptroller, 
and of course prior to any event which prompt the type of 
statement issued by the Board of Fire Commissioners.

Should You Update Your Audit and Oversight Protocols?



When to Disclose an “Interest” in a Contract
When an officer of a volunteer fire company responsible for governance, including but not limited to line and corporate offi-
cers, or the spouse of that fire company officer, has an “interest” in any actual or proposed contract, purchase agreement, lease 
agreement or other agreement (including oral agreements) with the fire company of which he or she is a member, the fire 
company officer must publicly disclose the nature and extent of the interest in writing as soon as the officer has knowledge of 
the actual or prospective interest. The disclosure must be made to the fire company officer’s immediate supervisor and to the 
governing body of the fire company which must include the disclosure in the official record of its proceedings.  Disclosure is 
not required in the case of a contract with a corporation in which an individual directly or indirectly owns or controls less than 
5 percent of the corporation’s outstanding stock, or a contract having aggregate single year consideration of $750 or less.   

For more information on your obligations see http://www.osc.state.ny.us/localgov/firedist/faq.htm

Sexual Harassment is Serious – A Policy is Mandatory
New York State policy provides that individuals working for 
municipal entities, volunteer fire departments are entitled to an 
environment that is free from sexual harassment.  Sexual ha-
rassment is not just offensive but it is a form of discrimination in 
violation of Federal and State Law.  It is a violation of Title VII 
of the U.S. Civil Rights Act of 1964 and New York Executive 
Order No. 19 Issued 5/31/83.

Federal law defines sexual harassment as: “unwelcome sexual 
advances, requests for sexual favors, and other verbal or physical 
conduct or sexual nature… when (1) submission to such con-
duct is made either explicitly or implicitly a term or condition 
of an individual’s employment, (2) submission to or rejection of 
such conduct by an individual is 
used as the basis for employment 
decisions affecting such individ-
ual, or (3) such conduct has the 
purpose or effect of unreasonably 
interfering with an individual’s 
work performance or creating an 
intimidating, hostile, or offensive 
working environment.”

Sexual harassment is defined by 
New York as “any unwanted ver-
bal or physical advances, sexually 
explicit derogatory statements, or 
sexually discriminatory remarks 
made by someone in a workplace 
or educational setting which are 
offensive or objectionable to the recipient, cause the recipient 
discomfort or humiliation, or interfere with the recipient’s job 
performance or educational progress.”  It is deemed to include: 

• Visual harassment: posters, magazines, calendars etc.

• Verbal harassment or abuse: repeated requests for 
dates, lewd comments sexually explicit jokes, whistling 
etc.

• Written Harassment: Love poems, letters, graffiti

• Offensive gestures

• Subtle pressure for sexual activities

• Unnecessary touching, patting, pinching or kissing.

• Leering or ogling

• Brushing up against another’s body

• Promise of promotions, favorable performance  
evaluations or grades, etc. in return for sexual favors

• Demanding sexual favors accompanied by implied or 
overt threats to a person’s job, promotion, performance 
evaluation, grade, etc.

• Physical assault, rape

The International Association of Women in Fire & Emergency 
Services has reported that “as many as 85% of women firefight-
ers have experienced some form of sexual harassment at work or 
as volunteers.”  Yet, most instances of sexual harassment are not 

reported for one reason or another, 
perhaps because the victim is threat-
ened with intimidation or because 
she feels nothing will happen or she 
just has to put up with the abuse.

New York encourages departments 
to development their own policies 
on sexual harassment.  The policies 
should include a notice given to all 
members that sexual harassment is 
not to be tolerated – and is a viola-
tion of the law that could subject the 
member to discipline and the mem-
ber and the department to liability.  
It should also include a provision 
that discipline will be taken against 

supervisors who knowingly permit the harassing behavior to 
take place.

Policies should also include a procedure for the following:

• How to file a complaint of sexual harassment ;

• Who the complaint should be made to;

• What form the complaint should take, and the  
procedure that the department will follow in  
investigating the complaint.

Training in sensitivity and procedures should accompany the 
written policy.  If your department becomes the subject of a ha-
rassment claim it would be nice to be able NOT to say that the 
department had no policies regarding harassment or procedures 
for handling complaints.
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The private messages that you send or receive on your cell 
phone, if transmitted in connection with your work as a 
volunteer fire or EMS provider, are not as private as you may 
hope, or as you may have thought.  They are, arguably, sub-
ject to release pursuant to the New York Freedom of Informa-
tion Law (“FOIL”), Article 6 of the Public Officer’s Law.

FOIL §86(4) defines the term “record” to mean “...any 
information kept, held, filed, produced, reproduced by, 
with or for an agency … in any physical form whatsoever 
including, but not limited to, reports, statements, examina-
tions, memoranda, opinions, folders, files, books, manuals, 
pamphlets, forms, papers, designs, drawings, maps, photos, 
letters, microfilms, computer tapes or discs, rules, regula-
tions or codes.”

Text messages are not included in the definition, but that 
does not exempt them from disclosure.  FOIL is based on 

a presumption that government should be open and that 
citizens should have access.  So, while there is no specific 
law on this subject, there is a high likelihood that a FOIL 
request for text messages will be honored.

FOIL permits denial of access if disclosure would constitute 
“an unwarranted invasion of personal privacy” (§§87(2)(b) 
and 89(2)(b)).  But, according to the Committee on Open 
Government, based on the judicial interpretation of FOIL, 
public officers and employees – which would include vol-
unteer rescuers - enjoy a lesser degree of privacy than others, 
and in various contexts those individuals are required to be 
more accountable than others. 

Next time you make a phone call or send a text message, 
remember that if the call or the text relate to a government 
matter the records relating to the call or to the text may be 
disclosed pursuant to a simple FOIL request.

Subscribe to the digital and/or print  versions of the SBJ Fire and EMS Law Newsletter, or recommend a 
colleague, by emailing dmenken@sbjlaw.com or visiting menkenfirelaw.com and subscribing online.

Have a fire or EMS related question?   We’d be happy to set up a complementary consultation.    
You can contact us at dmenken@sbjlaw.com or by phone at 914-457-4186.

Your Cell Phone Records Are Subject to FOIL


